Disciplinary Procedure – Guidance for Managers

Introduction

This Guidance for Managers document should be read in conjunction with the School’s Disciplinary Procedure V3. This guidance expands on the procedural requirements and provides Decision Makers and HR with additional information with which to fairly and consistently manage discipline. 

For clarity, the term ‘Decision Maker’ (DM) has been used throughout this document. This will differ in schools, depending on whether a case is misconduct or gross misconduct and may be used to refer to a Panel of three governors. 

For cases of misconduct, which do not result in possible dismissal, the role of DM will usually be undertaken by the headteacher, except where they are a witness to events, or the subject of action, when an alternative headteacher or governor may be appointed. 

For cases of gross misconduct, where the sanction could be dismissal, the role of decision-maker, should the case go to formal hearing, will be undertaken by a Staff Disciplinary Panel, consisting of 3 suitably experienced governors (not staff governors). The Chair of the Staff Disciplinary Panel will act as DM to make the decision relating to the initial fact finding progressing to formal investigation, ensuring suitable Panel attendance and corresponding with the employee. In some cases, the guidance below may refer to DM to mean the whole Panel, at the stages of the hearing(s) and subsequent decision. The same applies to the Appeal. The Panel members will have an equal voice at these stages; however, the decision may be by majority, hence the importance of a membership of three. Governor Services can assist with external governors, should these be required.

The DM will usually be the signatory to correspondence and will make decisions regarding, for example, instigating further investigation, suspending the employee or moving to a hearing. In gross misconduct cases, the headteacher may correspond on behalf of the Chair of the Staff Disciplinary Panel (DM) in order to convey updates and, occasionally, to make an urgent suspension decision in gross misconduct cases. 

In exceptional circumstances, where it is not possible to use the headteacher and/or Chair, but urgent decisions are required (such as suspension), the role of temporary Decision Maker may be performed by a Director, with responsibility for Education (or other senior officer, as delegated), until a suitable DM can be identified.

Template letters are available in the disciplinary section of the People Management Handbook for School (PMH4S) for both the management of the disciplinary process and investigation stages, as described throughout this guidance document.

At all stages of the Disciplinary process, the HR Advisory team is available to support DMs at our customer schools. It should be noted that schools not using the local authority’s HR advisory service must involve the service in gross misconduct cases, as dismissal of a Council employee may be the outcome. The school will be charged on an ad hoc basis.

The key sections of this guidance are as follows:

1. Early management intervention – preventing poor employee conduct
2. Initial Fact Finding 
3. Conducting an investigation
4. Good investigative practice
5. Adjusted duties
6. Suspension
7. Preparing for a disciplinary hearing
8. Right to be accompanied
9. Invite to attend a disciplinary hearing
10. Re-arranging the disciplinary hearing
11. Managing the disciplinary hearing
12. Witnesses
13. Disciplinary action and sanctioning
14. Communicating the outcome decision
15. Appeals
16. Employees subject to criminal investigations
17. Record keeping
18. Dealing with absence and AWOL
19. Safeguarding implications
20. Children & Adult Services procedures and guidance
21. Referrals to external groups, professional bodies and regulatory agencies
22. Roles and responsibilities
23. Record of warnings
24. Disciplinary action against a trade union representative
25. Employee resignations part way through a disciplinary process
26. References
27. Confidentiality 
28. Managing employees after the disciplinary process has concluded
29. Appendix A: Further guidance regarding Financial Regulations and allegations of fraud
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Early management intervention – preventing poor employee conduct


	
	As part of the usual day to day management of employees, managers have a responsibility to exemplify good standards of conduct and behaviour, in line with the School’s Code of Conduct, professional standards and Equality, Diversity & Inclusion (EDI) principles.

	
	

	
	Regular discussion, as part of team meetings and 1-1 check-ins, should be devoted to instilling the standards of conduct expected of all School employees.

	
	

	
	When concerns arise, managers should determine if the conduct concern under consideration is either a shortfall in standards of conduct and behaviour or underperformance. This guidance specifically deals with the management of poor conduct and behaviour. The HR Advisory team is available to support managers to determine how the conduct or behaviour is most appropriately managed.

	
	

	
	Informal conduct resolution


	
	It is good practice for managers to intervene as early as possible to ‘nudge’ employees conduct back into line and before the conduct escalates into more serious concerns.  Emerging poor conduct that is left unmanaged, often leads to more serious conduct later down the line. Therefore, in the interest of fairness to the employee, their conduct should be brought back into line as soon as possible and before the conduct becomes too serious to manage informally.  

	
	

	
	Cases of minor misconduct are usually best dealt with outside of the formal procedure, where possible, and an early discussion may be sufficient to bring about the required improvement in the employee’s conduct.  Other management interventions, such as additional training, coaching or clearly explaining the expected standards of conduct may be enough to bring about the required improvement.  

	
	

	
	Managers may use regular 1-1 check-in meetings as an appropriate forum to raise their concerns early on, set improvement actions and record progress. However, managers should not delay in speaking to employees about a conduct concern, therefore ad hoc meetings may be necessary.

	
	

	
	The expected standards of conduct should not appear to be ‘new’ to employees when concerns are raised.  Managers should promote and embed conduct and behavioural standards within the workplace culture through their usual day to day interactions with employees e.g. 1-1 check-ins, performance reviews, team meetings and training events.   

	
	

	
	Examples of information that can help support and inform these discussions include:
· behavioural expectations  
· local policies and procedures 
· the People Management Handbook for Schools (PMH4S)
· the Code of Conduct for Employees 
· the Disciplinary Procedure 
· objectives incorporated through the performance appraisal process
· School communications e.g. ‘All Colleague’ comms
· Training sessions and inset days

	
	

	
	If an early informal intervention, outside of formal procedures, does not bring about an improvement, or the misconduct is considered too serious to be managed informally, managers should provide employees with a clear signal of their dissatisfaction by taking formal action to manage the conduct.

	
	

	
	Managing poor conduct early


	
	Managers should act promptly. A failure to inform the employee that their conduct is unacceptable may lead the employee to assume that there is nothing wrong and their conduct is satisfactory and condoned. If problems are not ‘nipped in the bud’ early the behaviour is likely to continue, or worsen at a later stage.

	
	

	
	Managers should talk to the employee in private. This should be a two-way conversation to discuss the conduct concern, explain what the required standard is and encourage an improvement. The explanation of the conduct concern should be constructive, with an emphasis on improvement and sustaining the improvement.

	
	

	
	Listen to what the employee has to say about their conduct. It may become apparent that there isn’t a problem after all, if so, make this clear to the employee. Conversely, if, during the discussion, it becomes evident that the matter may be more serious than initially thought, the employee should be informed that that the matter will be managed through the formal disciplinary procedure.

	
	

	
	Where improvement is required, make sure the employee understands what the required conduct standard is and what actions they need to take to improve. Explain how and when the employee’s conduct will be reviewed, and what (if any) intervention is required to support the employee to bring about an improvement.  A record of the discussion and required improvement should be made, shared with the employee and retained by the local manager. If an improvement in the conduct is not achieved or sustained, the record made as a part of the 1-1 check-in meetings will be accessible in any proceeding formal disciplinary process.

	
	

	
	It is important that local managers do not apply any formal disciplinary sanctions available to DM under the formal procedure, when resolving conduct concerns locally and informally, this is to maintain the clear distinction between informal resolution and formal process, which affords employees rights, such as representation, notice periods for meetings and appeal.

	
	

	
	Multiple employments with the School


	
	In cases where an employee has more than one employment with the School, consideration will need to be given to any bearing that the misconduct has on any other employments (please consider central services, such as contract catering and cleaning). It will be necessary for the DM to communicate with the manager of other employment(s) in order to make this determination. Where it is determined that there is a bearing on other employments, this will be incorporated into the investigation and a single disciplinary hearing may be needed to consider the implications for all affected employments. The DM will need to cooperate with the manager(s) of other employment(s) to ensure that their conduct concerns are managed fairly and appropriately as part of the disciplinary process, which they are presiding over. 
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	Where a valid conduct concern arises an ‘Initial Fact Find’ meeting should take place with the employee without delay, in order to establish the early facts of the matter.

	
	

	
	The local manager or other suitable person (usually a member of the senior leadership team) should undertake the initial fact find meeting with the employee to put the conduct concern to them and take their response. This manager must not be the DM, should the case proceed to formal procedure, nor should they be a potential witness to the allegations or have any partiality. The employee should be given the opportunity to explain themselves and provide any information/documentation in support of their defence. Prior to speaking to the employee, it may also be necessary to have gathered other provisional information to present to the employee at the initial fact find meeting.  

	
	

	
	The Initial Fact Find is a conversational meeting between the manager and employee, which should be conducted in a fair and reasonable manner, in private. The manager should take a record of the meeting and provide a copy of the notes to the employee following the meeting, for them to sign. Any inaccuracies should be corrected before the employee signs the notes.

	
	

	
	An initial fact find is not an investigation and should not be used as such, as this would deny the employee of their procedural right to have a trade union representative present. At the initial fact find meeting, the basis of the concern should be presented to the employee for their response and the manager should seek to ascertain sufficient information at this meeting in order for the DM to decide if formal investigation is required. However, should further clarification be required following the initial fact find meeting, one further meeting may be held with the employee to clarify points of uncertainty that have arisen, and they should be given the opportunity to have their trade union representative or a work colleague present.  

	
	

	
	The purpose of the initial fact find is to determine the early facts in order for a fair and proportionate management decision to be made as to how the conduct concern will be appropriately managed. It is important that managers keep an open mind and gather early information which either supports the concerns or information that does not. The initial fact find should not be unnecessarily elongated and both serves to allow the employee an opportunity to explain themselves and for managers to gather information in order to make evidence-based decisions if more formal action is necessary.

	
	

	
	Following the initial fact find, the manager will provide a copy of the initial fact finding notes to the DM (see definition in Introduction above), to determine if there is a potential case to be managed through a formal disciplinary process. The DM may decide that there are no concerns to be managed through a formal process, or decide that the concerns can be more appropriately managed through a different process. In such instances the DM will inform the employee in writing.

	
	

	
	Where the misconduct involves suspected criminality, fraud, financial irregularities, safeguarding concerns or Health & Safety breaches, advice should always be sought from the HR Advisory team before commencing the initial fact find exercise.  It may be appropriate to engage the Police or an external agency/regulator before instigating an internal disciplinary process. 

	
	

	
	In cases of suspected fraud, further guidance can be found at the end of this document at Appendix A.

	
	

	3
	[bookmark: Conducting_an_Investigation]Conducting an Investigation


	
	Where it is determined that there is a potential case to answer, the DM will determine the magnitude of the conduct concerns, compile the misconduct or gross misconduct allegation(s) and inform the employee in writing. The letter should also include the most severe sanction if the allegation(s) are upheld.

	
	

	
	If the employee resigns at any time during a live disciplinary process, the DM should refer to Section 25 - Employee resignation part way through a disciplinary process.

	
	

	
	Where the DM determines that a formal disciplinary process is required to manage the conduct concern, they will also consider if suspension or alternative working arrangements are necessary and proportionate (see section 5 & 6 below). 

	
	

	
	As a preventive measure to avoid delays in the process, the DM is advised to set a provisional hearing date in collaboration with the employee, trade union and HR, should this date be required later in the process. Setting a provisional date at this stage does not pre-empt the outcome of the investigation and nor does it imply guilt. 

	
	

	
	The DM will request the Initial Fact Finder to now undertake a formal investigation to establish the full facts of the matter. However, there may be instances where it is appropriate to appoint an alternative investigator. 

	
	

	
	The investigator will interview the employee in relation to the disciplinary allegations and obtain their account; undertake any witness interviews, collate evidence from a range of sources and compile their findings into a report for the DM. 

	
	

	
	So as not to unnecessarily delay the investigative part of the process, the DM should ensure that the investigator has sufficient capacity and aptitude to undertake this type of investigation work. 

	
	

	
	Capacity - it may be necessary for the DM to speak with the Investigator’s manager to ensure that adequate time is made available to undertake the investigation. 

	
	

	
	Aptitude - the investigator should be self-motivated, possess an inquisitive mind-set, have strong questioning skills, as well as the ability to write a coherent report that sets out the evidence established during their investigation. This is essentially an academic piece of work. They will be required to present their report at any hearing and may also be required to provide further information at an appeal or even an employment tribunal.

	
	

	
	Support - throughout the investigation, a range of standard stationary, report templates and guidance documents can be found in the Disciplinary section of the People Management Handbook for Schools on the Schools’ Extranet. Additionally, the HR Caseworker will also be available to advise the investigator on good investigative practice.  

	
	

	
	The employee should be given reasonable notice (minimum two days) of the formal investigation interview date. Whilst there is no statutory right for the employee to be accompanied by a trade union representative (or work colleague) at the investigation interview, this timescale may be increased to up to five days if the representative is not available. However, if the representative is unable to accompany the employee within this timescale, the investigation interview will go ahead in the absence of the representative.  If the employee chooses not to attend the investigation interview in the absence of their representative, they will have a further opportunity to provide their account and make representations at any disciplinary hearing, should the matter reach that stage in the process.
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	· The person appointed to undertake the initial fact find or the investigation, must not also be the DM. 
· The facts of the case should be established without delay and any witnesses should be interviewed as early as possible
· The employee or their representative may put forward the names of the witnesses who they wish to be interviewed as part of the disciplinary investigation 
· Potential evidence from a range of sources should be secured and reviewed e.g. any relevant written records, documentary evidence from IT systems, training records, CCTV footage, employment records/information and any previous live or expired sanctions or warnings 
· Where it is not possible to interview witnesses e.g. because the matter has been referred to a regulatory body, LADO, internal Audit or the Police; witnesses should be asked to make a written account of the ‘incident/event’ to preserve a record of the facts (from their perspective), whilst still fresh in their mind  
· Where it has not been possible to interview a witness as part of the investigation e.g. sickness absence, the employee or their trade union may make a request to the DM for the witness to be interviewed by the investigator at the disciplinary hearing, if they have returned to work  
· The employee should always be directly asked about any other School or other public sector employments, e.g. other Local Authority, other School, NHS, or agency where they are placed in public sector organisations, which they may have. Any proceeding disciplinary hearing will need to consider any implications for other public sector employments 
· Being charged with a criminal offence is not evidence of guilt in relation to the employment conduct matter
· An employee's silence or non-engagement in the disciplinary process is not evidence of their guilt 
· A summary of the facts collated during the investigative process should be compiled into a coherent investigation report and must not contain any recommendations, bias, personal views or any suggested disciplinary sanctions 
· The investigation report should contain sufficient evidence to enable the DM to make a determination as to whether there is a potential case to answer at a disciplinary hearing  
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	It may be appropriate, given the nature or circumstances of the alleged misconduct, to consider if either a period of adjusted duties or suspension is necessary. Managers should always consider all available alternatives before considering suspension. 

Where a period of adjusted duties is considered appropriate, in order to manage any risks arising from the alleged misconduct, and retain the employee at work during the disciplinary process, the employee will be informed in person by an appropriate manager. The arrangement will be confirmed in writing along with the rationale for initiating the adjusted duties. The DM will keep the adjusted duties under regular review or should circumstances change at any point during the process. It may be appropriate to carry out a safeguarding risk assessment, to ensure that the new arrangements mitigate any specific concerns arising from the allegations and ensure that the employee understands the expectations.

Examples of temporarily adjusting an employee’s duties are: 

· the employee’s current duties are altered in some way that manages the perceived or actual risk
· alternative duties of a similar grade and status are assigned 
· the employee is moved to a different location 
· additional supervision or monitoring is set in place
· access to systems or information are withdrawn 
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	Suspension with pay should only be imposed after careful consideration and should be reviewed to ensure it is not unnecessarily lengthy. It should be made clear that suspension, or any other intervention, is not an assumption of guilt and is not considered a disciplinary sanction. 

	
	

	
	Suspension should only be implemented once all alternatives have been considered. Significant consideration must also be given to the safeguarding of children and vulnerable adults in determining suspension arrangements.

	
	

	
	Factors to consider in determining if suspension is appropriate:
· if the employee is in a position to damage the successful operation of services and there is good reason for believing that this might occur
· if there is a possibility that the employee is in a position to hinder or interfere with the investigation process e.g. manipulate/corrupt witnesses or evidence
· where the suspected misconduct is so potentially serious that it would place the School in a compromised position if the employee were to remain in the workplace e.g. criminal activity of a safeguarding nature or corruption
· where there is potential for further conduct of a similar nature to occur
· where the complainant of alleged deliberate or malicious racial, harassment, victimisation or bullying requires protection from potential further harm 
· changes to DBS (Disclosure and Barring Service) barring status 
· a safeguarding risk has been identified
· exceptionally, suspension may be considered where there are reasonable grounds for concern that evidence has been tampered with or destroyed
· where dismissal is ultimately a possible outcome of the disciplinary process (i.e. only in cases of gross misconduct)

	
	

	
	Where a period of suspension on full pay is considered necessary (and as a last resort) in order to manage the actual or perceived risks arising from the conduct concern, the employee will be informed by an appropriate manager in person, wherever possible. 

	
	

	
	In all cases of suspension, the Decision-maker will write to the employee to confirm the arrangements for the suspension and the rationale for their decision. Where suspension takes place before a formal disciplinary process can commence (e.g. safeguarding cases involving the LADO), the Headteacher may make the suspension decision.  

	
	

	
	Although there is no right to be accompanied at a suspension meeting, a trade union representative’s presence may be helpful. However, the meeting will not be delayed if a trade union representative is unavailable. The DM will keep the suspension under regular review – the first review should take place after one month (adjusted to cover school holiday periods), or sooner should circumstances change and, thereafter, at key milestones during the process e.g. after the initial fact find, on receipt of the formal investigation report, or where it may become possible to adjust the duties of the employee, as an alternative to suspension.

	
	

	
	Raising an objection to the suspension decision 
 
Where an employee raises an objection with regard to the suspension decision, they may write to the DM setting out their objection and any alternative that they would like to be considered. 

The DM will consider the objection and make a determination as to whether the suspension shall remain in place or if there is a viable alternative. The DM will write to the employee with their decision, to which there is no right of appeal.

	
	

	
	Annual leave and sickness absence during a period of suspension 
If annual leave has already been booked and authorised prior to the commencement of the suspension, the DM should consider honouring this.  

	
	

	
	Similarly, during the period of suspension, if the employee wishes to take annual leave, they must request this in the usual way and will not be unreasonably refused. The period of suspension will be temporarily lifted to allow the annual leave to be taken and re-imposed on their return. However, every effort should be made to expedite the disciplinary matter to enable the hearing to take place before any annual leave commences.


	
	The DM should ensure that the suspended employee is kept informed of progress and of any other work matters that are relevant to them during the period of suspension. 

If the employee becomes ill during the period of suspension, the employee should notify their manager in the usual way in compliance with the Attendance Management procedure. The usual contractual sick pay entitlements will apply for the period of the sickness absence. During the period of sickness, the suspension will be lifted and the manager should instigate the Attendance Management procedure to manage the employee’s absence. The DM will write to the employee to confirm both the lifting and re-imposing of the suspension after the absence ends.
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	After reviewing the investigation report, the DM should promptly determine if there is a potential case to answer at a disciplinary hearing. 

	
	

	
	If it is determined that there is no case to answer, the DM will write to the employee and confirm this as soon as possible. If, however, the DM decides that there is a potential case to answer, they should write to the employee to convene a disciplinary hearing, observing the minimum procedural timescales to allow the employee reasonable time to prepare their case. 

	
	

	
	In preparation for the hearing, the DM: 
· ensure that there has been sufficient and thorough investigation and that the investigation report contains all the relevant facts and information in relation to the allegation(s) against the employee
· consider if any further investigation may be useful
· arrange to meet with the HR Caseworker to plan for the hearing – often referred to as the ‘pre-meet’ – in gross misconduct cases, this meeting will include the Staff Disciplinary Panel and may take place on Teams
· allow the employee time to prepare their case. A copy of the disciplinary report should be made available to the employee in advance of the disciplinary hearing. The report should usually accompany the invite to disciplinary hearing letter
· arrange a suitable date and time to hold the disciplinary hearing 
· ensure that a suitably private room is available and booked for the hearing and any side holding rooms for witnesses – attention should be paid to whether facilities in the School are suitable private and it may be more appropriate to find an alternative, such as Loxley House, rooms at another school or community venue, such as a library
· ensure that the employee, Staff Disciplinary Panel members (where applicable), HR Caseworker, Investigator, trade union representative, witnesses and any other relevant person(s) are available to attend the hearing on the proposed date
· consider if any adjustments are required to enable the employee or witnesses to fully participate at the hearing e.g. an interpreter, accessibility.  
· in addition to the ‘Order of Proceedings’ document, the DM should consider the structure the meeting and prepare in advance
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	Employees are entitled to be accompanied, if they wish, at any formal disciplinary hearing (or appeal hearing) by a trade union representative or work colleague.

	
	

	
	Where an employee wishes to be accompanied by a trade union representative, the representative does not need to be an employee of the Council. However, if the trade union representative isn’t an employee of the Council, the DM may insist on them being certified by the relevant trade union as being experienced or trained in accompanying employees at disciplinary hearings.

	
	

	
	Employees of the School are not obliged to agree to accompany an employee to a disciplinary hearing, but where they do agree to act in this capacity, they will be entitled to appropriate time off with pay to attend the hearing.

	
	

	
	The chosen companion will be allowed to address the hearing on the employee’s behalf (i.e. put their case forward), respond on the employee’s behalf to any view expressed at the hearing and sum up the case on behalf of the employee.  However, any questions put directly to the employee should be answered by the employee and not by their companion. This also applies to any subsequent appeal hearing.

	
	

	
	In some cases, the employee may wish to bring their companion along simply for moral support rather than for representation.
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	The employee should be notified of the hearing date in writing, with at least 10 working days’ notice. This invite letter should contain sufficient information about the alleged misconduct and possible maximum sanction, (if found blameworthy of the allegation(s)), to enable the employee to prepare to answer the case against them at the disciplinary hearing.

	
	

	
	It may be appropriate, after the investigation has been completed, for the DM to review and/or amend the allegation(s) and/or breaches in relation to the facts that have been collected at that point in time. It may also be necessary to adjust the magnitude of the allegations e.g. from gross misconduct to misconduct.  Any amendments to the disciplinary allegation(s) or breaches will be communicated to the employee in the ‘invite to hearing letter’ or sooner, to ensure that the employee is fully aware of the case to answer at the hearing. 

	
	

	
	[bookmark: _Hlk206075080]It is usual practice to provide an employee with a copy of the investigation report and any written documents or relevant papers that will be referred to at the hearing. The release of witness statements is ultimately a decision for the DM. There may be instances where it is determined that releasing a witness statement is not appropriate e.g. where it has been agreed for a witness to remain anonymous.  
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	The employee is expected to attend the hearing on the date arranged. There may be occasions when an employee is repeatedly unable or unwilling to attend a hearing. This may be for various reasons, including genuine illness or a refusal to accept the seriousness of the matter. The DM will need to consider the reasons and circumstances for the non-attendance and come to a reasonable decision on how to proceed. Where the employee’s non-attendance is in relation to a health matter, welfare or sickness, consideration may need to be given to seeking a medical opinion on whether the employee is fit to attend the hearing. 

	
	

	
	Where an employee is unable or declines to attend the date of the disciplinary hearing, they must provide the DM with an alternative date within five working days of the original hearing date or a mutually agreeable date. 

	
	

	
	Where an employee continues to be unavailable to attend the hearing, the DM may conclude that a decision will be made in the employee’s absence on the evidence available. The employee should be informed accordingly and offered the opportunity to submit a further written statement for consideration by the DM (and Panel). Alternatively, their chosen companion (if they have one) may attend the hearing and present their case on their behalf. Before a decision is made to proceed in the employee’s absence, the employee must have been afforded reasonable opportunity to attend the hearing in person.
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	The purpose of the hearing is to establish the facts of the suspected misconduct, for the employee to state their case and for the DM (and Panel) to make a decision if, on balance, the employee is blameworthy of the allegation(s) against them.  

	
	

	
	It is good practice for the DM to:
· use the Order of Proceedings document to provide a clear structure to the hearing
· open the hearing and introduce those present
· explain to the employee that the purpose of the hearing is to consider the facts in relation to the alleged misconduct and determine what, if any, disciplinary action is appropriate
· explain how the meeting will be conducted, including an explanation of the use of adjournments by all parties and comfort breaks
· manage any welfare and engagement issues arising throughout the course of the hearing 
· ensure that any witnesses being called to attend the hearing are aware of their scheduled time and are kept informed of any delays, should they occur
· ensure that a note-taker is present to make a record for the DM/School (a clerk from Governor Services often provides this support)
· make the employee and their trade union representative aware that they may take their own notes throughout the appeal hearing 
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	Wherever possible, any relevant witnesses to the alleged misconduct, including any from outside of the organisation, should be interviewed as part of the investigation. Internal witnesses i.e. employees of the School, who are considered to have something to contribute to the investigation, are expected to participate as a witness in the process e.g. attend an investigation interview and any disciplinary hearing, if required to do so.
It is an expectation of the School that witnesses, if called, will participate in the process. However, there may be instances where witnesses feel uncomfortable or, in some cases, afraid to participate, which may lead to objections or a refusal to engage.  In such instances, the DM must ascertain the reasons as to the nature of their concerns and seek to address these sensitively to enable the witnesses to participate in the process.

Relevant witnesses are those that are able to provide factual information or evidence which either corroborates the allegations, or supports the employee’s defence. As part of the investigation, the investigator will determine which witnesses will be interviewed, including any put forward by the employee or their representative.

	
	

	
	The employee or their representative may put forward the names of the witnesses who they wish to be interviewed as part of the disciplinary investigation.

	
	

	
	Where it has not been possible to interview a witness as part of the investigation, the employee or their trade union may make a request to the DM for the witness to be interviewed by the investigator at the disciplinary hearing.  

	
	

	
	The questioning of a witness by all parties at a disciplinary hearing should be undertaken respectfully so as not to intimidate or intentionally upset the witness. 

	
	

	
	Witnesses who the employee wishes to attend the disciplinary hearing in support of their defence, should approach the witness directly to request their attendance. The employee should then notify the DM of the names of any witnesses they would like to attend the disciplinary hearing (the DM will ask the employee for this information in their ‘invite to hearing’ letter).

	
	

	
	The DM is responsible for coordinating and scheduling times and facilities for all witnesses to attend the disciplinary hearing.

	
	

	
	Caution should be exercised where a witness wishes to remain anonymous. The DM should only grant anonymity in exceptional circumstances. Where it is agreed for the witness to remain anonymous, the investigation should seek to ascertain the witness’s motive for anonymity and corroborative evidence to qualify the credibility and reliability of their account.

	
	

	
	Where an employee requests the attendance of a witness at any disciplinary hearing, but it is not practical for that witness to attend (e.g. the internal witness is not available because they are on sick leave, or the external witness is unable to attend in person), the DM may proceed in their absence. Alternatively, the DM may consider the use of virtual platforms e.g. MS Teams, to engage the witness or decide on an adjournment to allow further questions to be put to a witness, who has already submitted their written statement. Any witness called to attend a hearing must be able to provide relevant factual information and not be a character witness. 

	
	

	
	All witnesses must be informed that the investigation and disciplinary processes is confidential and that they must not discuss the matter with anybody, including other witnesses (see section 27 – Confidentiality). The witness will of course need to inform their line manager that they have been requested to either attend an investigation interview or disciplinary hearing in the capacity of a witness but no further information should be disclosed. Should the line manager require verification of the witness’s participation in the process, this can be provided by the DM or HR Caseworker. Where an employee involved in a disciplinary process breaches confidentiality, this may lead to disciplinary action being taken against them.
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	The DM (a Panel, in gross misconduct cases) may decide that no disciplinary action/sanction is necessary.

	
	

	
	However, where the DM determines that a sanction is necessary, they will need to give consideration to (a) the type of sanction that is appropriate; and, (b) the proportionality of the sanction. In making these determinations, the following points should be considered:

· the Disciplinary Rules section of the Disciplinary Procedure  
· what type of sanction is proportionate, given the magnitude of misconduct under consideration 
· consistency and fairness – consideration of sanctions awarded in previous cases of the same or a similar nature 
· the employee’s disciplinary record (including previous warnings), general employment record, experience, position and length of service
· any special circumstances which may have a bearing on the severity of the sanction
· whether the proposed sanction is reasonable, proportionate and fair in view of all the circumstances of the case
· whether any training, additional support or adjustments are necessary to manage the conduct or prevent a repeat in the future

	
	

	
	Whilst consistent sanctioning is important, the individual circumstances of each case must be deliberated in their own right to determine what action is proportionate and fair. The ‘circumstances’ of the case may include matters such as health or domestic problems, provocation, mitigatable, ignorance of the rules or standards, or inconsistent treatment in the past.

	
	

	
	Where misconduct is established on the balance of probability, the DM may apply the following disciplinary sanctions, after having due regard to all the circumstances of the case. An employee may not be dismissed for a first breach of discipline except in the case of gross misconduct.

	
	

	
	Written Warning - for cases where an employee's work, conduct or omission is such as to warrant disciplinary action, a formal written warning should be issued. 

	
	

	
	Final Written Warning - for serious offences which might justify summary dismissal for gross misconduct, but where the DM determines that a lesser sanction is appropriate in the circumstances, or for a further offence where there is already a live first written warning in place, or where an employee's work, conduct or omission is such as to warrant a final written warning.

	
	

	
	Other disciplinary action - other reasonable and proportionate action e.g. transfer to a more junior post or another site/team, etc. may be imposed in conjunction with a final written warning, subject to the circumstances of each particular case, as an alternative to dismissal (with associated reduction in pay, in line with terms and conditions applicable to the post).

	
	

	
	Dismissal with Notice - for cases where a final written warning is still live and the conduct or performance does not improve.

	
	

	
	Dismissal Without Notice (summary dismissal) - for cases where gross misconduct has been established on the balance of probability.
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	[bookmark: Communicating_the_outcome_Decision]Communicating the outcome decision


	
	The DM (= Panel for gross misconduct) should always adjourn the hearing to deliberate over the evidence they have heard in private. DMs are expected to undertake their deliberations swiftly and to not unnecessarily delay the outcome of the process.

	
	

	
	When the DM has made their decision, they should arrange to meet the employee in person to inform them of the outcome. The employee’s trade union representative or work colleague may be present at the outcome meeting.

	
	

	
	The outcome decision and rationale should then be confirmed in writing within 5 working days.  Where it is not possible to provide a written outcome within this timescale e.g. annual leave, sickness, or for some other good reason, the DM will keep the employee informed.

	
	

	
	The outcome letter, confirming any disciplinary sanction/action should be delivered to the employee by hand at the face-to-face meeting, wherever possible. If this is not possible, then it is good practice to send the letter by email and by recorded delivery.

	
	

	
	If the outcome of the hearing is that there is no case to answer and, therefore, no sanction to be imposed, this outcome should also be confirmed in writing within 5 working days.
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	[bookmark: Appeals]Appeals


	
	Employees have the right to appeal against a formal disciplinary decision/action. The employee must register an appeal in writing/email against the decision/action with the appropriate person (as outlined in the disciplinary outcome letter), within 10 working days’ of receipt of the written outcome.  

	
	

	
	The purpose of an appeal hearing is not to repeat the process followed at the disciplinary hearing or to rehear the case in full. The appellants appeal must clearly set out the grounds for their appeal and the specific factors that they feel have not been dealt with fairly, or which have received insufficient consideration, such as:

· new evidence coming to light since the disciplinary hearing
· an inconsistent, inappropriate or excessively harsh penalty
· alleged bias of the DM
· alleged unfairness in the conduct of the disciplinary hearing
· there was a deficiency in the investigation in that it failed to collect, or present the full facts of the case
· the DM failed to take account of the full facts

	
	

	
	The appeal will be heard by an appeal panel consisting of three governors who have had no previous involvement in the case. They should be external to the school, wherever possible, to ensure impartiality. Governor Services can support with alternative governors. 
 
On receipt of an appeal, the Chair of the Appeals Panel is responsible for arranging the appeal hearing as soon as possible. The Chair must provide the appellant with at least 10 working days’ notice of the appeal hearing in writing, setting out the time, date and venue of the hearing and advise of the right to be accompanied by a trade union or work colleague

	
	

	
	If the employee’s representative cannot attend the hearing on the date provided, the employee must propose an alternative time date within 5 working days of the original date and, providing this is reasonable, the hearing will be re-arranged for this time or a mutually agreed date.

	
	

	
	For all appeals, an alternative HR Caseworker will be assigned to advise the Appeal Panel.   

	
	

	
	At the appeal hearing the Appeal Chair should:

· open the hearing and introduce those present
· explain that the purpose of the meeting is to consider the employee’s appeal case in relation to the disciplinary sanction(s) imposed
· explain how the appeal hearing will be conducted (Order of Proceedings for Appeal hearings), including an explanation of the use of adjournments by all parties and comfort breaks
· manage any welfare and engagement issues arising throughout the course of the hearing 
· ensure that any witnesses being called to attend the hearing are aware of their scheduled time and are kept informed of any delays, should they occur. 
· make the employee and their trade union representative aware that they may take their own notes throughout the appeal hearing 
· ensure that the appellants appeal points are clarified and understood at the start of the appeal hearing 
· ensure that the appellant has opportunity to review and comment on any new evidence that has been introduced 
· allow sufficient time for the appellant to make their appeal case
· consider whether any further investigation is required

	
	

	
	The Appeal Chair should always adjourn the appeal hearing to deliberate over the evidence that the Panel has heard and make their decision in private. When the Appeal Panel has made their decision, they should inform the appellant of their decision and rationale in writing within 5 working days of the appeal hearing. Where it is not possible to provide a written outcome within this timescale, e.g. due to annual leave, sickness, or for some other good reason, the Appeal Chair will keep the appellant informed

	
	

	
	The Appeal Panel should make an impartial decision and be prepared to change a previous decision if it becomes apparent that it was not based on sound rationale. If the original decision is altered or overturned, the Appeal Panel should consider how and why the DM reached their decision and what recommendations they can put forward to improve future decision making.

	
	

	
	An appeal must not be used to increase the disciplinary sanction issued at the disciplinary hearing.  If further allegations have arisen since the initial Disciplinary Hearing, then these must be investigated under the Disciplinary Procedure.
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	[bookmark: Employees_subject_to_criminal_investigat]Employees subject to criminal investigations


	
	An employee should not be dismissed or otherwise disciplined solely because they have been cautioned, charged with or convicted of a criminal offence.  Consideration should be given as to whether the employee’s conduct or conviction merits disciplinary action because of any employment implications. In order to assess this, it is advised that schools carry out an investigation, as part of the disciplinary process, on which a decision can then be made to inform whether formal action is necessary (seek HR advice).

	
	

	
	In line with the School’s Code of Conduct, employees must declare any involvement in police related matters.

	
	

	
	Managers should remind employees that the School’s position is set out in the Code of Conduct, with particular attention to sections: 
 
· ‘Allegations, Criminal Charges and Changes to Status’
· ‘Safeguarding pupils, staff and visitors’
· ‘Honesty and integrity’
· ‘Conduct and professional relationships within work’
· ‘Conduct outside work’
· ‘Confidentiality’ 

	
	

	
	Should additional clarity be required, employees should approach their manager. If they are uncertain of the definition of a police related matters/criminal activity, they should be advised to disclosed details, in confidence, to their manager or senior leader, in order for them to consider the matter. This is especially important in relation to safeguarding matters. 

	
	

	
	Where it is suspected that an employee’s criminal conduct may necessitate disciplinary action, advice should be sought from the HR advisor and the following guidance should be followed: 

In cases where the employee’s conduct, in or out of work, is safeguarding-related:

· where the matter has been referred to the LADO and/or is subject to police investigation, the School must wait until the LADO and/or police advise that an internal process can commence 
· where the incident occurred at School, contemporaneous witness statements should be obtained from those present to ensure clarity of memory, should further internal action be required at a later date
· the headteacher (or other senior representative from the school) and HR advisor should participate in multi-agency meetings, as representatives of the employer, in order to obtain updates on the case and ensure the school’s view are represented (it has been known for the police to miss the relevance of the individual’s employment being in a school and the potential safeguarding implications)
· where a police investigation has been carried out, Schools should usually wait until the outcome of a charging decision is known, before carrying out an internal disciplinary investigation 
· police investigations often take a long time and the employee should be suspended during this period, in order for internal process to be carried out. Where this becomes unsustainable, HR advice should be sought regarding progressing the case
· an internal investigation should always be carried out, once any external investigation has been completed, regardless of police outcome – the LADO should ask the police if they will provide a summary of the case

For other incidents outside of work:
· the manager should instigate an initial fact find process to determine the facts, as far as possible 
· form a view about the facts and circumstances of the matter and consider whether the criminal conduct has a bearing on the employment relationship/role that the employee undertakes
· if it is determined that there is a bearing on the employment relationship/role and is sufficiently serious, the Disciplinary procedure should be instigated 
· where the conduct requires prompt attention, the School need not await the outcome of the prosecution before taking fair and reasonable action
· where the police are engaged, they should not be asked to conduct any investigation on behalf of the School, nor should they be present at any meetings or disciplinary or appeal hearings.

	
	

	
	Where an employee is charged with, or convicted of a criminal offence and refuses, or is unable, to cooperate with the internal disciplinary process, this should not prevent the DM from taking action. The employee should be advised in writing that, unless further information is provided, a disciplinary decision will be taken on the basis of the information available and could result in their dismissal from the School.

	
	

	
	In some cases, the nature of the alleged criminal conduct may not justify disciplinary action; for example, off-duty conduct which has no bearing on their employment – but the employee may not be available for work because they are in custody or on remand. In these cases, managers will need to decide whether, in consideration of the needs of the service, the employee’s job can be held open until such time they are released.  

	
	

	
	Where the employee is serving a custodial sentence and unable to attend work, and it has been determined that there is an internal conduct concern to be managed; it is normally better for the matter to be resolved through a disciplinary process wherever possible. Managers should seek advice from their HR advisor in such cases.

	
	

	
	Other employees and members of the workforce may find it challenging to work with an employee who has been charged or convicted of a criminal offence. This can result in pressure to dismiss or issue sanctions against an employee. Managers must always be able to justify the reasonableness of any decision to dismiss, based on a fair process. 

	
	

	
	Managers can access support and advice from the HR advisor regarding the reintegration of team members in this scenario (see section 28 - Managing employees after the disciplinary process has concluded).
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	[bookmark: Record_Keeping]Record Keeping


	
	Maintaining accurate and complete records is essential throughout the disciplinary process. It is the DM’s responsibility to ensure that all information in relation to the disciplinary case is retained in line with GDPR requirements. The outcome from the disciplinary process e.g. formal outcome letter, should be retained on the employee’s employment file or for informal any interventions, a record should also be retained by HR. This will ensure that accurate records are maintained and will enable successive managers to ensure that issues are dealt with consistently and fairly.  

	
	

	
	Records should be kept in accordance with the Schools data management provisions, Nottingham City Council’s Document Retention Guidance and the principles of GDPR and the Data Protection Act.

	
	

	
	Copies of meeting records should generally be made available to the employee, including copies of any formal notes that may have been taken. In certain circumstances, for example, to protect the anonymity of a witness, the DM may withhold certain information.

	
	

	
	It is good practice to ensure adequate notes are kept throughout the process and especially of any hearings, as these will be required should the matter progress to an Employment Tribunal. It is the DM and Appeal Chair’s responsibility to provide a note taker at formal hearings during the disciplinary and appeal case.
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	Dealing with absence


	
	Sickness related absence, occurring during a live disciplinary case, should be managed sensitively in accordance with the Attendance Management procedure. Being certified sick does not necessarily prevent an individual from participating in, and assisting with, any investigations or attending a disciplinary hearing. However, the DM should be mindful of the need to consider any medical advice in the management of the disciplinary process. If necessary, an investigation interview at the employee's home or through MS Teams can be offered where there is medical reason to do so. Other reasonable adjustments can also be considered, with OH advice, such as questions in advance and written responses. The employee can be offered the opportunity to submit a written statement to the DM. It is important that sickness absence does not prevent disciplinary concerns from being resolved.

	
	

	
	Similarly, sickness on the part of the DM (including panel members) should not unreasonably delay the process. Where necessary, an alternative DM can be appointed in such instances.

	
	

	
	Where an employee is on maternity leave, this should not prevent the employee from participating in a disciplinary investigation or hearing, however, the DM will need to be mindful of any medical advice before proceeding.
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	[bookmark: Dealing_with_AWOL]Dealing with AWOL (absence without official leave)


	
	Where an employee does not attend work, as expected/scheduled, managers should take a concerned approach and attempt to ascertain the whereabouts and welfare of the absent employee. Managers should use contact methods available to them, e.g. phone, text, email, home visit or (where other contact methods have failed) through the use of their emergency contact(s), to establish their whereabouts. Where there is a genuine belief that the employee may be at risk from harm, it may also be appropriate to contact the Police to register your concern.

	
	

	
	Guidance for managing AWOL employees: 

	
	

	
	Day 1 - AWOL

	
	Manager attempts to make contact with the employee by:

· Phone (try all known numbers)
· Text
· Email

	
	

	
	Ensure to keep a record (including date and time) of any conversation, voicemail or other messages left, and any response from the employee.   

	
	

	
	Try to recall the employee’s behaviour leading up to their absence, was there any indication that something was wrong? Did the employee seem their usual self? Are there any known in-work or out of work difficulties that the employee is experiencing?   

	
	

	
	Discreetly speak to colleagues to try to ascertain if anybody is aware of the employee’s whereabouts or difficulties that they may be experiencing. 

	
	

	
	Day 2 - AWOL

	
	Manager repeats attempts to make contact with the employee as per Day 1 actions.

Manager contacts any known emergency contacts.

Manager considers undertaking a visit to the employee home address, if comfortable to do so. 

Ensure to keep a record (including dates and time) of any conversations, voicemail messages, home visits or any responses from the employee’s emergency contacts.  

	
	

	
	Day 3 – AWOL

	
	If contact has not been made with the employee, the manager should repeat the attempts made at Day 1 and Day 2 (it may not be necessary to try the emergency contacts again, if contact was made on day 2).

Additionally, the manger should consider contacting the Police to register their concern. 

Manager writes to the employee using AWOL Letter - 1 

AWOL Letter - 1 deals with:

· concern for the employee’s welfare and whereabouts
· explains that their unauthorised absence is of concern
· informs of options for making contact
· informs that the Police will be contacted
· provides a range of support contacts
· requests to make contact within 5 working days 

	
	

	
	
Day 8 – AWOL 

	
	If there is still no contact from the employee at Day 8, manager writes to the employee using AWOL Letter - 2. 

AWOL Letter - 2 deals with:

· continued concern for the employee’s welfare and whereabouts
· repeats options for making contact 
· informs that consideration to stop pay will be made
· informs that unauthorised absence may lead to disciplinary action 
· requests to make contact within 5 working days 

	
	

	
	
Day 13 - AWOL

	
	If the employee has not made contact within a further 5 days, the manager sends AWOL Letter - 3.

AWOL letter - 3 deals with:

· continued concern for the employee’s welfare and whereabouts
· repeats options for making contact
· informs pay has stopped 
· raising disciplinary allegations for gross misconduct
· instigating a disciplinary investigation
· informs that dismissal is a potential outcome

	
	


	
	Following AWOL Letter – 3 the standard Disciplinary Procedure and letters should be followed in respect of any disciplinary process that is initiated to ensure that:

· a fair process is followed
· rights to representation are given
· a written outcome is provided 
· rights to an appeal against any sanction is given

	
	

	
	In all cases every effort should be used to engage the employee and provide the opportunity for them to state their case whether verbally, in writing or in person both prior to and at any disciplinary hearing.

	
	

	
	Where the employee remains absent after attempts to make contact (as described above) managers should contact the HR team for further advice and guidance on how to manage this type of misconduct.

	
	

	19
	[bookmark: Dealing_with_absence][bookmark: Safeguarding_implications]Safeguarding implications - school procedures and guidance relating to allegations of abuse


	
	Safeguarding vulnerable groups is an important responsibility for everyone working at the School and Council. All employees working with children under the age of 18 or with vulnerable adults must report any changes in circumstances (please refer to guidance below and the Code of Conduct for further clarification of the types of circumstances) to their headteacher. This applies to all school employees, who are all DBS checked in order to carry out their role. 

	
	

	
	Examples of changes would include changes to DBS registration status such as:

· receiving a criminal conviction, warning, reprimand, caution or awaiting sentence or any criminal allegations being made against the employee and also any motoring offenses. 
· being investigated by the Police/Border Force/UK security service, for any reason. In all cases a declaration must be made without delay to allow the School to assess the bearing and potential risks to their employment. Employees working with vulnerable groups may be allocated alternative duties or suspended where this is not possible, if their DBS clearance status changes or is due to change.

	
	

	
	The Disclosure and Barring Service policy provides more detail on the School’s position and approach to safeguarding vulnerable groups.
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	[bookmark: Childrens_and_Adult_Services_procedures]School procedures and guidance


	
	DMs should refer to supplementary guidance relating to allegations of abuse that are made against employees by service users (e.g. pupils). When dealing with allegations of abuse from pupils (or other service users) against employees, the school policies and procedures relating to safeguarding, should be followed and advice sought from the DSL.                           
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	[bookmark: Referrals_to_external_groups]Referrals to external groups, professional bodies and regulatory agencies


	
	Consideration should be given to the outcome of a disciplinary process and whether this meets any thresholds for making a referral to an external group or professional/regulatory body. (Also see section 23 – Record of warnings)

	
	

	
	Examples of such professional bodies & Regulatory Agencies include: 

· The Disclosure and Barring Service (DBS)
· Teaching Regulation Agency (TRA)

	
	

	
	If there is any doubt whether it is necessary to make a referral, advice must be sought from the HR team.
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	[bookmark: Roles_and_responsibilities]Roles and responsibilities


	
	DM Role and Responsibilities (applies to Headteacher and Chair of Staff Disciplinary Panel)


	
	· manage the disciplinary process 
· convene and chair the disciplinary hearing in accordance with the Disciplinary procedure
· make decisions on suspension, reviews of suspension, investigation 
· ensure the case is progressed without unreasonable delay
· ensure other panel members are identified, briefed and attend the hearing and play an equal part in the decision-making
· together with Staff Disciplinary Panel members for gross misconduct cases, make decisions on formal action/proportionate sanctioning, in accordance with the Disciplinary Rules. 
· communicate the outcome from the process/hearing to the employee and the local manager
· ensure any termination of employment is administrated in a timely manner 
· chair an ‘End of Employment’ meeting where the employee resigns during the disciplinary process (see Section 25 - Employee resignation part way through a disciplinary process) 

	
	

	
	     Local manager role and responsibilities (senior member of staff) 


	
	· undertake the initial fact find meeting with the employee (unless there is good reason for an alternative person to do this) to establish the early facts
· present the details of the initial fact find to the DM, who will determine if a formal process and investigation needs to be undertaken.

	
	

	
	Investigator responsibilities


	
	Following the initial fact find, where it is determined that there is a potential case to investigate, an investigator will be appointed. In most cases this will be the same person who undertook the initial fact find.  

The Investigator will:
· commence the investigation without delay 
· carry out a fair and thorough investigation to establish the full facts
· produce an investigation report to enable the DM to make a fair and reasoned decision as to whether there is a case to hear at a formal disciplinary hearing 
· remain impartial and objective in the undertaking of the investigation and compilation of the findings
· refrain from making any recommendations, conclusions or views in the investigation report or be party to the decision-making process in any way
· attend any hearing to present the findings of the investigation

	
	

	
	Appeal Chair responsibilities


	
	· manage the appeal process
· ensure other panel members are identified, briefed and attend the hearing and play an equal part in the decision-making
· ensure that appeal is heard without unreasonable delay
· consider the points of appeal and undertake any enquiries or further investigation in readiness for the appeal hearing
· convene and chair the appeal hearing in line with the procedure and uphold the principles of fairness and natural justice
· review the fairness and reasonableness of the Deciding Officer’s decision
· commission any further investigation as necessary
· make a decision in regard to the appeal points presented 

	
	

	
	HR Caseworker responsibilities


	
	· provide HR procedural advice to the DM/Appeal Panel at all stages of the disciplinary procedure
· review the report to ensure fit for purpose
· attend any hearings as may be necessary to advise the DM/Appeal Panel on procedure, precedent, employment law or case law considerations
· in cases where dismissal is contemplated, ensure that the appropriate consultation takes place prior to communication with the employee
· review the DM/Appeal Panel outcome letters and provide HR feedback on completeness, consistency, procedural compliance and fairness
· record the progress of the case in the HR casework folder and log and ensure that records are retained by the school, including any points for future action (e.g. implications for references and subsequent application to the school
· advise the School on any referrals necessary to professional bodies & regulatory agencies
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	[bookmark: Record_of_warnings]Record of warnings


	
	Warnings will always be kept on the employment file at the School, but will be considered ‘spent’ following the specified period, subject to satisfactory conduct and/or performance. The conduct or performance of the employee will be regarded as satisfactory where no new disciplinary offence has been committed or where there are no continuing concerns about their performance within the specific period of the warning.

	
	

	
	Any new offences or concerns arising during the period of a live warning will require the disciplinary procedure to be followed to establish the facts of the new concern and decide on any appropriate action. The DM may give consideration to any live warnings/sanctions or the employee’s past conduct and performance (both positive and negative instances) when deciding upon any appropriate disciplinary action/sanction in respect of the new conduct concern.

	
	

	
	There may be occasions where an employee's conduct is satisfactory throughout the period that the warning is in force, but lapses soon after. Where a pattern emerges and there is reasonable evidence of a deliberate lapse in conduct, then the employee's disciplinary record can then be borne in mind and the duration of any further warning or final warning may be applied for a longer period.

	
	

	
	The School is under a legal obligation to keep appropriate records and pass on information to the Disclosure and Barring Service (DBS) or other regulatory bodies, as appropriate. Such disclosures may relate to an employee who is currently working with or, may in the future work with vulnerable groups, who has harmed or may harm a child or vulnerable adult. The School may share other relevant information where it believes the DBS may consider it appropriate to bar the individual from working with vulnerable groups. This applies even where the employee resigns and leaves their employment during the course of the disciplinary process. 

	
	

	24
	[bookmark: Disciplinary_action_against_a_TU_Rep]Disciplinary action against a trade union representative


	
	The School’s disciplinary procedure applies to employees who are also trade union representatives. It is the responsibility of any trade union representative to inform their trade union of any disciplinary allegation(s) against them and confirm to HR or the DM the date and name of the person they have informed.
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	[bookmark: Employee_resignation]Employee resignation part way through a disciplinary process


	
	If a colleague resigns with immediate effect, their employment will terminate. The School is advised to continue to collect as much factual documentation/information that is available, as this may be of use to make decisions at the ‘End of Employment Meeting’ (see below). Holding a disciplinary hearing is not required, given that the employee has resigned, and no disciplinary action/sanction can be imposed against a former employee. If the employee resigns with notice during the disciplinary process, then all efforts should be made to bring the matter to a conclusion during the notice period, before the employee leaves.

This guidance should be followed where the nature of the employee’s misconduct (the allegations) may require consideration of a referral to an external body/regulatory agency.

	
	

	
	If it is not possible to conclude the disciplinary process prior to the employee’s employment ending, it is important to consider what information is available which could be used to make balanced decisions.

	
	

	
	The DM will convene an 'End of Employment Meeting' with the HR Caseworker and may include other interested parties, e.g. the LADO, Director of Education, to consider and agree key issues such as:

· the weight of investigative material obtained and its magnitude
· whether a referral to a professional or regulatory body should be made (see Section 21 above) 
· the reason for the resignation  
· to agree the content of any potential future reference, should this be requested by the former employee or prospective employers.
· agreement on whether we would re-employ the ex-employee

	
	

	
	Resignation part way through a process should not be encouraged and managers should act with caution when an employee resigns or goes AWOL. It is advised that the DM writes to the employee to advise that:

· it will be recorded that they left with an open disciplinary case on their record and this may be reflected in a future reference
· they will deny themselves the opportunity to respond further to the allegations, during the investigation or subsequent hearing 
· the subsequent End of Employment meeting may result in a referral to the DBS or TRA

The information collated during the initial fact find, investigation and End of Employment Meeting should be retained (in accordance with the School’s records retention schedule) as this may be required as evidence should the School/Council need to defend any claim of constructive dismissal or unlawful discrimination, in relation to the disciplinary proceedings.
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	[bookmark: References]References


	
	As an employer, the School has a legal duty to ensure all references provided are fair, accurate and consistent. This may, therefore, involve the disclosure of an employee’s previous disciplinary history to a prospective employer. 
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	[bookmark: Confidentiality]Confidentiality


	
	All employees involved in a disciplinary case are required to maintain confidentiality both during and after the process has concluded. Confidentiality is essential to protect the circumstances of the employee under investigation from being widely known, preserve evidence and minimise the potential for collusion.

	
	

	
	It is recognised that those employees involved in the disciplinary matter may wish to discuss their case/involvement with their trade union. Conversations between employees and their trade union are permissible and confidentiality should be maintained. Similarly, employees may seek external support through PAM Assist during the disciplinary matter and, whilst it is not permissible to disclose information which could identify other employees, it is acknowledged that in seeking support it may be necessary to disclose contextual information.  

	
	

	
	Where an employee involved in a disciplinary process breaches confidentiality, this may then lead to disciplinary action being taken against them in respect of the breach in confidentiality.
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	[bookmark: Managing_employees_after_the_discipli]Managing employees after the disciplinary process has concluded


	
	It is recognised that for some colleagues, particularly those who have raised     concerns which have led to the disciplinary process, the return of the employee to the workplace after the disciplinary process has concluded may be unexpected, difficult to comprehend and emotionally challenging. Where it is anticipated that the employee’s return may lead to ill feeling or interpersonal disharmony amongst colleagues, the DM (and headteacher, where not the DM) will need to give consideration to the appropriate assimilation of the employee back to the workplace, in conjunction with the local manager.

	
	

	
	There may need to be management intervention between individuals to facilitate constructive dialogue, improve understanding and set in place standards and expectations for professional working relationships going forward. 


29. [bookmark: Appendix_A]
 Appendix A: 

Further Guidance regarding Financial Regulations and allegations of fraud
	Financial Regulations:

	All employees/contractors must immediately inform their headteacher about any matter that involves or is thought to involve irregularities concerning cash, stores, income, expenditure, assets (including data held by the School) or any suspected irregularity concerning the exercise of the functions of the School. Line managers should consult with the Council’s Finance and Audit teams, who will determine what further information is required and whether any investigation should be undertaken and, if so, the conduct of that investigation. If line managers are implicated or fail to respond, then employees/contractors should submit a counter Fraud report/Whistleblowing report via Internal Audit to address the points set out above.

	

	The Counter Fraud Strategy:

	The investigation of suspected internal irregularities such as fraud is normally carried out or directed by Internal Audit on behalf of the Chief Finance Officer (CFO) and Monitoring Officer. The investigation of irregularities and personal responsibilities of colleagues and Councillors are outlined in paragraphs 3.26-3.28 of the Council’s Financial Regulations. The CFO has a responsibility for deciding on the course of the investigation.  If the CFO, Head of Internal Audit or responsible Corporate Director considers that a loss may have occurred as a result of irregular expenditure or fraud, they may refer it to the Corporate Counter Fraud Team (CCFT) for criminal investigation.

	

	Requesting, agreeing to receive or accepting an advantage, whether or not it is actually received, linked to improper performance of a function or activity and requesting, acquiescing to, or assenting to improper performance of a function or activity in anticipation of an advantage are serious criminal offences.  The Code of Conduct will reflect and incorporate this. It is normal practice for any such allegation to be referred for criminal investigation.

	

	Corporate Directors will arrange for all instances of suspected fraud to be reported to the Head of Internal Audit who will maintain a central register in line with expected best practice and monitor the progress of each case. Investigations will be carried out under the management of the appropriate Corporate Director as directed by the Head of Internal Audit in consultation with the CFO and the Council’s Monitoring Officer.  
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