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ANNEX D

APPENDIX 3
CAPABILITY HEARING

1.
The Capability Dismissal Panel will comprise three governors.  The selection of governors must ensure that no conflict of interest may arise in hearing the case.

2.
The date of the disciplinary hearing should be provided to the employee as soon as possible and at least 7 working days before the due date. The employee should be given the opportunity to send any written submission or evidence to the panel prior to the hearing.  A copy of any submission should also be made available to the head teacher or adviser.  The head teacher or adviser should always submit the case in writing to the panel with a copy to the employee.  This must be sent at least 7 working days before the date of the hearing.

3.
The date of the hearing should always be notified to the school’s HR advisor who should attend in order to advise the panel on any procedural aspects or matters of employment law.

4.
At the hearing the head teacher (and/or advisor) will be responsible for presenting the evidence to the disciplinary panel in the presence of the employee and representative. Witnesses may be called individually by the head teacher in support of the case.

5.
The head teacher and any witnesses may be asked questions by the employee or his/her representative.

6.
The witnesses may then be asked further questions by the head teacher.

7.
Members of the Staff Dismissal Committee may ask questions of the head teacher and witnesses on the evidence submitted.

Note:
After completion of the stages the witnesses will be:
a. instructed not to discuss the case in any way until after the hearing has been determined.

b. asked to retire.  Unless otherwise determined by the parties to the hearing, the witnesses may be subject to recall.

8.
The employee or representative will state his/her case in the presence of the head teacher.  Witnesses may be called by the teacher in support of his/her case.

9.
The employee and any witnesses called may then be asked questions by the head teacher.

10.
The witnesses may then be asked further questions by the employee or representative.

11.
Members of the disciplinary panel may ask questions of the employee and his/her representative and any witnesses called.

Note:
After completion of the stages the witnesses will be:

a. Instructed not to discuss the case in any way until after the hearing has been determined.

b. Asked to retire.  Unless otherwise determined by the parties to the hearing, the witnesses may be subject to recall.

12.
The head teacher shall then have the opportunity to sum up the case against the employee.

13.
The employee or his/her representative shall have the opportunity to sum up on his/her behalf and offer the Staff Dismissal Committee details of any mitigating circumstances he/she considers should be taken into account.

14.
The employee, representative, head teacher and clerk/secretary for the hearing shall then withdraw.

15.
The Staff Dismissal Committee (together with the HR advisor and any other officer(s) acting as clerk/secretary to the panel) will then deliberate in private, only recalling the employee (and his/her representative) and the head teacher to clear points of uncertainty on evidence already given.  If recall is necessary, both parties will return, notwithstanding that only one of them is concerned with the point giving rise to doubt.

16.
After deliberating, the Chair of the Staff Dismissal Committee will announce the decision to the employee, representative and head teacher personally.  The right of appeal against the decision will also be explained.  The panel will then formally write to the employee within three working days confirming the decision and appeal rights.

17. The procedure outlined above will also be followed to hear any appeals against decisions of final warnings given by head teachers or decisions of Staff Dismissal Appeal Panel, save that there will be no further rights of appeal against the decision other than to an Employment Tribunal where employees have qualifying rights.

.
APPEALS

7.1
An employee has a right to appeal against any decision and must be informed in writing that they have 10 working days from receipt of the letter confirming the decision in which to appeal and to whom they should appeal.

7.2
The employee should be given notice in writing at least 5 working days in advance of the time and place of the hearing.

7.3
An appeal will be heard by the Staff Dismissal Appeals Committee, the members of which must have played no part in the disciplinary hearing itself. In cases where the Staff Dismissal Committee heard the initial hearing the appeal must be heard by at least the same number of governors as comprised the original disciplinary panel.

7.4
The procedure for hearing an appeal will be the same as that for the disciplinary hearing itself. There is no further right of appeal other than to an Employment Tribunal.

7.5
The decision of the Staff Dismissal Appeals Committee will be communicated, in writing, within 3 working days of the appeal hearing.

8.
DISMISSALS BY THE LOCAL AUTHORITY
8.1
Staff dismissals are normally a matter for the school, but the LA may dismiss staff in its employment directly in the following circumstances:

a) where the school's delegated budget has been suspended;

b) where the Secretary of State or the Teaching Agency have prohibited further employment of any member of staff because of previous conduct or capability;

c) where an unqualified teacher has failed to secure qualified teacher status within the time limits set out in the regulations;

8.2
The circumstances above will remove the governing body's (and the head teacher's) responsibilities for the dismissal process including dismissal hearings and appeals.
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